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The European Federation of Engineering Consultancy Associations (EFCA) has member
associations in 27 countries, representing more than 10,000 companies from the European
engineering consultancy industry and related fields. Based in Brussels, EFCA is committed to
facilitating constructive dialogue with European Institutions on issues impacting our industry;

and engaging with international stakeholders on shared interests.

Executive summary

Public procurement is one of the EU’s largest policy levers for competitiveness: the European
Commission’s (EC) Call for Evidence notes annual public purchasing of over €2.6 trillion (around
15% of EU GDP). The European Parliament (EP) similarly underlines procurement’s
macroeconomic weight and its role in delivering public services and societal objectives.

In this context, EFCA welcomes the EC proposal for the revision of the EU public procurement
framework in 2026, to use procurement more strategically to strengthen EU competitiveness,
resilience and economic security, while simplifying and modernising the rules.

EFCA’s central message is that improving Europe’s competitiveness requires a procurement
framework that reliably rewards quality, innovation capacity and long-term value, especially
when contracting for knowledge-intensive (“intellectual”) services such as technical consulting,
architecture and many IT services. EFCA’s position paper therefore calls for (EFCA Position Paper,
June 2025, pp. 3—8; also annexed to this reply):

1. curtailing lowest-price practices for intellectual services;

2. reinforcing the most economically advantageous tender (MEAT) so it does not
unintentionally become a lowest price procurement;

3. making abnormally low price rules effective;

4. using procedural safeguards (notably a ‘two-envelope’ system) to protect quality and legal
certainty;

5. modernising procurement digitally to reduce administrative burden and enable cross-
border participation and data-driven governance.

Intellectual property rights (IPR) “buy-out” clauses in intellectual-services contracts — requiring
consultants to transfer ownership of deliverables — are too often disproportionate and undermine
firms’ ability to reuse know-how, invest and scale innovation. This can deter the best providers
and push bids toward lowest-effort delivery, weakening outcomes and competitiveness. The
revised framework should therefore promote proportional IPR: rights to use and access where
needed, rather than blanket ownership transfer.

This approach is strongly aligned with the political and analytical direction set out in:
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- the EP’s own initiative report, which documents persistent price-dominance and calls for
reform that encourages qualitative criteria and “best value” while remaining procedurally
flexible;

- the Letta report, which argues that overreliance on cheapest bids undermines quality,
sustainability, innovation and social value—and that innovation procurement has been
held back by price-dominant award practices (Letta Report, pp. 45-47);

- the Draghi report, which frames competitiveness primarily around knowledge and skills
(not wage repression) (Draghi Report, Part A, p. 13).

The remainder of this submission sets out why the revision should prioritise competitiveness
through (1) fixing price-dominance in intellectual services, (2) enabling strategic procurement
without fragmenting the Single Market, and (3) simplifying and digitising procurement so it
becomes a productivity enabler rather than an administrative tax.

1. Procurement reform as a competitiveness instrument

The EC’s Call for Evidence explicitly positions procurement reform as part of a broader
competitiveness and investment strategy — referencing sustainability, resilience and European
preference criteria for strategic sectors, simplification across fragmented provisions, and the
ambition to use “Made in Europe” criteria. It also states that the Letta and Draghi reports
“highlighted the need to make better use of public procurement” to strengthen competitiveness,
strategic autonomy and sustainability.

The EP likewise treats procurement as a strategic lever. It calls for a reform that boosts
competitiveness and security, reduces bureaucracy and regulatory burdens, promotes SME
access, prevents social dumping, and preserves industrial sovereignty, while warning against
measures that compromise these principles (European Parliament own initiative report, p. 10). At
the same time, the Parliament stresses that strategic procurement must remain anchored in legal
certainty, transparency and fair competition, avoiding Single Market fragmentation and distortion
of international commitments (European Parliament own initiative report, p. 10).

For EFCA, the competitiveness case is especially clear in knowledge-intensive value chains.
Engineering consultancy is not a commodity input; it is a productivity multiplier that improves
project outcomes, optimises life-cycle performance, embeds resilience to both climate/natural
and man-made threats, de-risks delivery, and accelerates the uptake of innovative solutions,
including low-carbon and circular solutions. EFCA therefore supports a revised framework that
distinguishes intellectual services in a way that enables award criteria and procedures fit for their
innovation-creating character (EFCA Position Paper, June 2025, pp. 6-7).

This approach is consistent with Draghi’s competitiveness framing: competitiveness should not
be pursued via wage repression but via the knowledge and skills embodied in the labour force
(Draghi Report, Part A, p. 13). Procurement that structurally incentivises fee undercutting in
engineering and other intellectual services pushes the market in the opposite direction,
discouraging investment in talent, digital tools and innovation capabilities that Europe needs to
close productivity gaps.



2. The competitiveness problem: price-dominance and
misaligned incentives in intellectual services

2.1 Why now: evidence that price-only awards remain widespread

The EP provides a particularly salient factual basis demonstrating why procurement reform is
urgent. In its initiative report, the Parliament notes that in 2023, 20 Member-States awarded
more than 50% of their public tenders based on price alone (European Parliament own initiative
report, recital E, p. 4). This is highly problematic for intellectual services, where quality and
capability differences are decisive for outcomes and for Europe’s innovation capacity.

The Parliament also notes that direct cross-border procurement remains limited, at around 5%
for above-threshold procedures, highlighting persistent barriers to scaling EU service providers
across borders (European Parliament own initiative report, recital J, p. 5). From a competitiveness
perspective, this limits the Single Market’s ability to allocate expertise efficiently across Europe
and prevents productivity-enhancing firms, including SMEs and mid-caps, from expanding.

2.2 Letta: overreliance on the cheapest bid undermines long-term value and innovation

The Letta report explicitly warns that overreliance on the cheapest bid can produce sacrifices in
quality, sustainability, innovation and social value, leading to suboptimal services and long-term
inefficiencies, and argues for a shift to a holistic value-for-money approach (Letta Report, p. 45).

Letta also links the limited success of innovation procurement to price-dominant evaluation,
noting that the EC has promoted innovation procurement for many years, but that overreliance
on price as the most important award criterion is probably the most prominent reason for its
limited success so far (Letta Report, p. 47).

This diagnosis maps directly onto intellectual services. When procurement is structured to
prioritise the lowest fee, competition shifts from innovation and competence to cost cutting. Over
time, this reduces firms’ capacity to invest in research and innovation (R&I) -like activities or roll-
out the results of these activities, digital delivery, sustainability expertise, and depletes the talent
pipeline — contrary to the EU competitiveness objectives.

2.3 Why intellectual services require different procurement logic

EFCA’s position paper is explicit that intellectual services should be recognised and treated
differently, either with a specific definition or a separate chapter, because innovation is not
achieved through price dumping but by harnessing expertise and allowing tenderers to propose
high-quality solutions based on functional requirements.

EFCA also documents how lowest-price practices undermine competitiveness: they discourage
investment in innovative solutions, disadvantage SMEs that compete on value rather than scale-
based cost cutting, and narrow market entry by favouring incumbent or familiar approaches over
genuinely innovative alternatives when quality is not meaningfully evaluated.

This aligns closely with Draghi’s emphasis on skills as the foundation of competitiveness. Draghi
underlines that skills gaps and shortages are widespread and that skills shortages are acting as a
barrier to innovation.



From EFCA’s perspective, procurement rules that structurally normalise fee dumping for
engineering services are not only a procurement design issue but a competitiveness and skills
policy issue.

Moreover, a troublesome omission by the EC vis-a-vis the upcoming revision of the EU public
procurement is the lack of attention to the widespread use of IPR clauses in intellectual-services
contracts that require consultants to transfer ownership of deliverables to the contracting
authority. In many Member-States, standard contractual IPR clauses go well beyond what is
necessary for contract performance and effectively compel a transfer of ownership — creating a
key challenge for consultancy firms’ business models and their ability to build and scale innovation
capabilities across projects and markets. For knowledge-intensive services, value creation
depends on accumulated know-how, reusable methodologies and continuous investment in
talent and tools; forced “buy-out” clauses undermine incentives to invest and can reduce market
participation. This is also counterproductive for contracting authorities: demanding full
ownership does not yield the best solution and can instead deter the most capable providers or
push bids toward minimum-effort, lowest-cost delivery, weakening long-term outcomes and
innovation potential. In competitiveness terms, such clauses reinforce the very dynamic Draghi
warns against - competitiveness pursued through cost-compression.

The revised framework should therefore recognise this issue and promote proportional IPR
approaches (e.g., rights-to-use and access sufficient for operation and maintenance, rather than
blanket ownership transfer) so procurement can reward innovation and capability, not
commoditisation.

3. Principles for the revised framework: competitiveness,
Single Market integrity and legal certainty

The EC’s Call for Evidence summarises the evaluation of the 2014 directives as finding that the
initial objectives of the EU public procurement framework have only been partially met and that
problems remain, including that legal clarity and flexibility did not improve and that additional
sector-specific rules added complexity. It identifies underlying causes including complexity and
legal uncertainty, limited European value added due to cross-border barriers, uneven strategic
policy impact, and weaknesses in governance including uneven capacity and fragmented portals
with data gaps.

The EP’s own initiative report points to a coherent direction for reform that is aligned with EFCA’s
approach. The EP states that a review should focus on encouraging qualitative criteria,
streamlining rules and ensuring best value, and explicitly calls for considering the specific nature
of sectors and types of contracts and for tailored provisions where needed (European Parliament
own initiative report, recital M, p. 6).

The EP also stresses that procurement should be used as a major strategic lever to promote added
value within the EU, including European preference approaches, while cautioning that such
approaches must remain aligned with EU principles and commitments (European Parliament own
initiative report, recitals O-P, S, p. 6). On simplification, the EP notes that updated directives
should reduce the volume of procurement law and remain procedural in nature, while



maintaining flexibility for contracting authorities (European Parliament own initiative report,
para. 6, p. 10).

EFCA supports this direction and identifies three guiding principles as essential to deliver
competitiveness gains: competition on value rather than wage and/or quality compression in
knowledge-intensive services; differentiation where economic logic differs; and simplification and
digitalisation with a once-only mindset so procurement becomes a scalable Single Market channel
rather than a fragmented compliance burden.

4. Competitiveness-oriented reforms for intellectual services

4.1 Making MEAT effective and curbing lowest-price outcomes

EFCA’s position paper proposes that lowest price must be curtailed as much as possible when
procuring intellectual services to ensure innovation, competitiveness and long-term value
creation. EFCA supports MEAT but recognises a practical failure mode: even with MEAT, outcomes
may hinge on price if qualitative criteria do not meaningfully differentiate tenders. EFCA therefore
proposes that where quality scores are identical, the award should go to the tender closest to the
median price rather than the lowest price (EFCA Position Paper, June 2025 p. 4).

This safeguard reduces incentives for strategic underpricing and shifts competition back toward
competence, delivery model and innovation potential. It aligns with Letta’s value-for-money logic
and with the Parliament’s call to encourage qualitative criteria and best value (Letta Report, p.
45; European Parliament own initiative report, recital M, p. 6).

4.2 Making abnormally low price safeguards enforceable

EFCA emphasises that if price remains an award criterion, abnormally low price rules must be
made effective in practice. EFCA proposes tools such as minimum price thresholds and allowing
selection of the second-lowest price in appropriate cases (EFCA Position Paper, June 2025, pp. 4—
5).

Beyond fairness, this is a competitiveness issue. In intellectual services, chronic underpricing
distorts the market toward low-wage strategies and reduces the attractiveness of engineering
careers and investment in advanced capabilities. This directly undermines the skills-based
competitiveness model outlined by Draghi.

4.3 Procedural safeguards: ‘two-envelope system and legal certainty

EFCA strongly advocates the two-envelope system as a procedural safeguard whereby quality and
technical compliance are evaluated before price is considered. This separation prevents price
considerations from distorting technical assessment and supports legal certainty and trust in
public procurement.

This directly responds to the Commission’s diagnosis that legal clarity and flexibility did not
improve under the current framework and that legal uncertainty remains a core problem. While
litigation has multiple causes, structurally protecting objective, stage-appropriate evaluation
reduces disputes and is particularly valuable where contracting authorities have uneven capacity.



4.4 Cutting red tape

EFCA also supports reducing unnecessary rejection of tenders on purely formal grounds through
clearer rules on permissible clarification and supplementation, anchored in the Manova case,
which EFCA proposes to codify as a general rule. This would improve competition and SME
participation by reducing false negatives caused by administrative technicalities.

5. Strategic procurement for competitiveness without Single
Market fragmentation

The EC Call for Evidence anticipates using procurement to strengthen economic security and
sovereignty, including “Made in Europe” criteria in strategic sectors, while aligning procurement
with green, social and innovation objectives.

Parliament similarly supports exploring EU-content or resilience criteria in strategic sectors
provided they are proportionate and anchored in legal certainty, transparency and fair
competition, avoiding fragmentation and distortion of commitments (European Parliament own
initiative report, pp. 9-10).

Without high-quality upstream services, strategic procurement objectives cannot be achieved, as
early design and planning decisions effectively lock in costs, risks and innovation potential.

In the context of public procurement, upstream services refer to knowledge-intensive
consultancy and engineering services delivered at the early stages of a project’s life cycle. These
include, for example, feasibility studies, needs assessments, planning, design, system
architecture, technical specification, and advisory services that shape the overall concept and
structure of a project before implementation begins.

These upstream services play a decisive role in determining the long-term performance, cost
efficiency, sustainability, risk profile and innovation potential of public investments. Decisions
taken at this stage largely “lock in” key characteristics of a project and cannot be effectively
corrected or compensated for at later stages through downstream procurement of works,
supplies or operational services.

From a strategic procurement perspective, the quality of upstream services is therefore critical.
If contracting authorities seek to use public procurement as a tool to promote innovation,
resilience, sustainability and European competitiveness, these objectives must be embedded
already at the design and planning phase. This requires procurement models that value expertise,
professional judgement and solution quality in upstream services, rather than relying
predominantly on price competition.

EFCA therefore stresses that strategic procurement presupposes high-quality upstream services.
Undervaluing or under-procuring expertise at early stages — particularly through lowest-price or
price-dominant award practices — risks undermining strategic policy objectives before a project is
even launched. Conversely, ensuring robust, high-quality upstream services enables downstream
procurement to deliver better outcomes, greater value for money over the life cycle, and stronger
alignment with long-term public policy goals.



EFCA also emphasises that for services markets the primary competitiveness lever is evaluation
models that reward competence, innovation investment and delivery capacity, including the
ability to scale across borders in the Single Market.

6. Simplification and digitalisation as competitiveness
infrastructure

The Commission frames simplification and digital modernisation as core objectives, including a
digital EU procurement marketplace with a single entry point and data sharing. It also identifies
fragmented portals, lack of interoperability and poor data quality as governance weaknesses.

The EP strongly supports a digital-first approach, calling for interoperable eProcurement systems
and a long-term vision of a procurement data architecture and digital procurement passport
(European Parliament own initiative report, paras. 29-30, pp. 14-15).

Letta likewise supports digital tendering by default and improved monitoring (Letta Report, p. 46).
EFCA’s position paper complements these directions by noting that the 2014 reform largely
digitised analogue processes rather than redesigning procurement for the digital age, leaving
heavy administrative burdens that hinder innovation. EFCA therefore urges a clean-slate digital-
first framework and a transition to transaction-based systems with standardised data capture
(EFCA Position Paper, June 2025, pp. 7-8).

From a competitiveness perspective, the objective is to reduce the cost of bidding, improve
predictability, and enhance data quality so policymakers can evaluate whether strategic
objectives are being achieved.

7. Concluding remarks

The Commission’s Call for Evidence explicitly links procurement reform to the EU’s
competitiveness agenda and cites the Letta and Draghi reports as key sources. The European
Parliament provides a clear why-now rationale by documenting persistent price-only awards
(European Parliament initiative report, recital E, p. 4). Letta explains why cheapest-bid logic
undermines innovation procurement and long-term value (Letta Report, pp. 45—47), and Draghi
frames competitiveness as fundamentally skills- and knowledge-driven rather than wage-driven
(Draghi Report, Part A, p. 13).

Against this backdrop, EFCA urges that the revision of the procurement directives place
competitiveness through quality and skills at its core, particularly for intellectual services that
determine Europe’s capacity to design and deliver innovative, resilient and sustainable
infrastructure and public services. The reforms outlined above are designed to make procurement
a productivity-enhancing instrument that rewards expertise and innovation, simplifies
participation, supports cross-border scaling in the Single Market, and enables strategic objectives
without undermining legal certainty or fair competition.



8. Annex — EFCA position paper on public procurement (26
June 2025)

The EFCA position paper on public procurement can be consulted in the pages below. It is also
publicly available on the EFCA website via this link.


https://www.efcanet.org/sites/default/files/2025-06/2025-06-25_EFCA%20paper%20on%20Public%20Procurement%20%28final%29_0.pdf
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Facilitating Innovation: Role of EU Public Procurement Legislation
26 June 2025

The European Federation of Engineering Consultancy Associations (EFCA) has member
associations in 27 countries, representing more than 10,000 companies from the European
engineering consultancy industry and related fields. Based in Brussels, EFCA is committed to
facilitating constructive dialogue with European Institutions on issues impacting our industry;
and engaging with international stakeholders on shared interests.

Summary of Key Recommendations

1. Lowest price must be curtailed as much as possible when procuring intellectual
(engineering) services, to ensure innovation, competitiveness and long-term value creation.

2. Apply the most economically advantageous tender (MEAT) criterion. If MEAT still leads to
‘lowest-price selection’, the contract should be awarded to the price offer closest to the
median of all submitted prices.

3. If price remains an award criterion for intellectual services, the abnormally low price (ALP)
can be eliminated via minimum price thresholds and the selection of the second lowest price.

4. Sound public procurement practices can promote sustainable and durable solutions, as
they require higher upfront investment but yield greater societal benefits over the longer
term.

5. The ‘two envelope system’ ensures that tenderers first comply with the qualitative
requirements and technical specifications before being assessed on their price offers.

6. Procurement procedures can be simplified by cutting red tape measures: supplementing
bids on non-quality criteria, aligning or completely removing the requirements of
references, removing barriers for SMEs in consortia, promoting market dialogue and
negotiation.

7. Improve digitalisation in procurement practices via procurement systems based on
contemporary digital capabilities, transitioning from notification-based to transaction-
based systems, etc.

8. Intellectual Property Rights (IPR) should not be locked in a single project. Instead, we need
conditions that enable and reward investment and commitment to development and
innovation. The knowledge and experience gained can be further developed and used in
other projects, helping new technologies, processes and services while reducing costs.




Introduction

The engineering services sector possesses the expertise necessary to enhance a competitive,
innovative, and resilient European society. As such, engineering services are a strategic sector
for the European Union. The new public procurement legislation should provide public
procurers with rules and incentives to promote innovation-friendly public procurement. This
can be achieved by distinguishing the services that have an inherent ability to create
innovation, such as technical consulting services, architectural services, and IT services. These
types of services must receive their own definition as “intellectual services” or be regulated
through a separate chapter, to distinguish them from other general services. The award
criterion of lowest price should be prohibited for intellectual services, which is not the case in
Directive 2014/24/EU on public procurement. As further explained below, innovation is not
achieved through price dumping in public procurement, but by harnessing the expertise of
consultants. Contracting authorities should therefore increasingly allow consultants to
propose solutions by procuring based on functional requirements and evaluating tenders on
the quality of proposed solutions, rather than prescribing technical specifications and
awarding contracts based on the lowest price. If the European Union aims to foster innovation
and competitiveness, this approach must be a central part of its public procurement strategy.

Lowest price kills innovation

Based on an extensive survey conducted by EFCA from late 2024 to early 2025, which included
16 content-related questions and reflected the main concerns of its members, the most
common and nearly unanimous complaint was the excessive use of lowest price as the sole
award criterion in public procurement. Moreover, even when multiple award criteria are
formally applied, procurement outcomes frequently hinge on price, as qualitative factors lack
sufficient weight to meaningfully influence the result.

The preference for low rates/prices in tenders and the preference for the lowest bidder must
be curtailed as much as possible when procuring intellectual services. Intellectual services
contracts should mainly be awarded on qualitative criteria. Intellectual services, i.e. services
defined by their knowledge-intensive nature, are also characterised by their problem-solving
nature and reliance on specialised expertise. This category refers primarily to architectural and
engineering consultancy, where professional judgement, creativity, and responsibility are
central to delivering high-quality outcomes. These services should be distinguished from
general services in public procurement to enable award criteria that prioritise quality and
innovation over lowest price.

Using lowest price as the main criterion discourages investment in innovative solutions,
favouring low-cost offerings over tailored, high-value services. It also limits competition by
disadvantaging SMEs, which drive innovation, but cannot compete solely on price. A focus on
functionality and quality ensures procurement that fosters competitiveness and long-term
value creation. An emphasis on lowest price may lead to technical specifications that favour
existing service providers or standard solutions, thereby effectively excluding innovative
competitors. This narrows market entry possibilities and innovation opportunities



significantly. Furthermore, this part aligns with the Letta report, which states that "the
European Commission has championed innovation procurement for a significant time, but
overreliance on price as the most important award criterion is probably the most prominent
reason for its limited success so far" (Letta 2024, p. 46).

The use of the lowest price criterion also leads to the use of lowest hourly wages which also
incentivises European engineering consulting firms to increasingly rely on foreign, cheaper
non-European consultants as subcontractors. While foreign subcontractors are not inherently
detrimental, they should not be utilised as a strategy to lower prices in a manner that
contravenes the European Union's objectives of enhancing competitiveness and innovation.

Price dumping in the intellectual services sector reduces the sector’s overall attractiveness.
The low hourly rates do not allow for an appealing salary for young people considering
studying to become engineers, which results in a shortage of skilled personnel. This gradually
depletes our industry in terms of skilled engineers and innovation. If appropriate
compensation levels for recent graduates are undermined by price dumping in public
procurement, young individuals will opt for different fields of study. This development is a
reality. As reported by the EFCA Barometer Spring 2025 edition, the shortage of personnel
continues to be the primary challenge facing the consulting engineering sector (EFCA, The
State of the European Consulting Engineering Sector, p. 12)*.

It is also important to emphasise that selecting tenders based on the lowest price or lowest
hourly rate does not necessarily result in the lowest overall cost for the public client. This
approach often fails to account for life-cycle costs, including operating costs such as
maintenance, energy use, or the current urgent need for renovation and modernisation.
Moreover, a low hourly rate may incentivise suppliers to compensate by increasing the
number of billable hours, ultimately undermining efficiency and cost control.

Despite current provisions, electronic auctions are still applied in the procurement of
intellectual services, which is fundamentally inappropriate. These services require qualitative
assessment based on professional judgement, not automated ranking based on price.
Although Article 35(1) of Directive 2014/24/EU explicitly excludes contracts involving
intellectual performance that cannot be ranked automatically, this safeguard has proven
insufficient in practice. We therefore call for a clear and categorical prohibition on the use of
electronic auctions for intellectual services. The revised directive must unambiguously exclude
such procedures where quality, not price, is the determining factor.

Below are the proposals from EFCA to address this problem that undermines European
innovation and international competitiveness.

Most Economically Advantageous Tender

To achieve public procurement that genuinely rewards quality and innovation, services related
to intellectual services in innovation-intensive sectors need to be distinguished from general
services. For the former services, it should therefore be prohibited for the lowest price to be

1 https://www.efcanet.org/sites/default/files/2025-06/EFCA Barometer Spring 2025 final.pdf



https://www.efcanet.org/sites/default/files/2025-06/EFCA_Barometer_Spring_2025_final.pdf

the only basis for award, which is not the case in Directive 2014/24/EU on public procurement.
However, price may still be part of the assessment, as before, in determining which bid is the
most economically advantageous.

EFCA advocates that contracting authorities should be explicitly allowed to require tenderers
to demonstrate how functional requirements are met. This promotes innovation instead of
requiring all tenderers to demonstrate how technical specifications, already determined by
the contracting authority, will be achieved. The aforementioned approach is the most effective
means of tapping into the expertise present within engineering firms to foster innovation.

Furthermore, in the event that all tenderers receive the same score when applying the most
economically advantageous tender (MEAT) criterion, this situation must still be addressed. In
these cases, the procurement effectively becomes a lowest-price procurement, despite the
formal application of MEAT. To avoid this outcome, the contracting authority should not be
allowed to select the tenderer offering the lowest price. Instead, the authority should be
required to award the contract to the tenderer whose price is closest to the median of all
submitted prices. This approach provides an incentive for the contracting authority to conduct
a more competent quality evaluation, while also discouraging tenderers from gambling on
price being the decisive factor by submitting strategically low bids.

Facilitating competition by addressing Abnormally Low Prices

If price still would constitute an acceptable award criterion for intellectual services, the
regulation on abnormally low tenders must be made more effective. Related to the need to
curtail the excessive use of the lowest price as an award criterion is the way that tenderers
can argue that their low price should be admissible, rendering the Directive’s regulation on
abnormally low prices ineffective.

As things stand, fair competition is being eroded because service providers can significantly
undercut prices during the tender process—at the expense of their competitors—only to later
litigate concerning remuneration, in an attempt to obtain additional payment. While the
provision may appear sound in theory, in practice it rewards service providers who exploit the
opportunity to recover their costs during the contract period. Service providers submitting
abnormally low tenders should be subject to a greater burden of justification, to be awarded
a public contract.

Furthermore, contracting authorities should explicitly be allowed to set minimum price
thresholds. Thus, contracting authorities would be able to set adequate levels of
remuneration incentivising tenderers to compete on qualifications and innovation, while the
contracting authority is given a tool to ensure that quality is delivered at an appropriate price
level. This would be a way to avoid the issue of abnormally low bids.

Contracting authorities should also be allowed to use the second lowest price as an award
criterion, i.e. awarding the contract to the tenderer with the second lowest bid, which is not
the case in Directive 2014/24/EU on public procurement. This reduces the risk of winners’
curse and ensures that public contracts are not awarded because of price dumping. This



recommendation is made, as stated in the introductory paragraph of this chapter, only if the
lowest price continues to be an allowed criterion for the awarding of intellectual services
contracts.

Sustainable Development

Prioritising lowest price in procurement creates barriers to developing sustainable and
durable solutions that typically require higher upfront investment but yield greater societal
benefits over the longer term. Innovation in public services and infrastructure depends on
flexibility and strategic foresight, both of which are challenging under a strict lowest-price
regime. The green transition is therefore yet another argument for banning lowest price
procurement for intellectual services which are crucial for ensuring environmentally
sustainable development within the European Union. This perspective aligns with the Letta
Report, which emphasises that “over relying on the cheapest bid can lead to sacrifices in
quality, sustainability, innovation, and social value,” ultimately resulting in “suboptimal
services, long-term inefficiencies, and a failure to address broader societal and environmental
goals, such as the maintenance of local ecosystems and critical supply chains in Europe”. The
report further states: “A shift in mindset is necessary, moving away from the lowest price as
the sole determinant to a more holistic value-for-money approach, where factors such as
quality, life-cycle costs, and broader social and environmental benefits are given equal
consideration. For comparison, the European Commission, as a rule, uses a weighted average
of 70 % for quality (which may include all aspects mentioned above) and 30 % for the cost”
(Letta 2024, p. 45).

Two Envelope System

EFCA furthermore advocates the ‘two envelope system’. This system should be enforced in the
new European legislation on public procurement. In the context of public procurement within
the European Union, the two envelope system serves as a procedural safeguard to uphold the
principles of transparency, non-discrimination, equal treatment, and competition, as
enshrined in the EU procurement directives. This system requires that tenderers submit their
offers in two separate envelopes (this can be done digitally): one containing the technical
proposal and the other the financial offer. These are evaluated in a sequential and
independent manner, ensuring that economic operators are assessed solely based on
objective criteria relevant to each stage of the procedure. Initially, the contracting authority
examines the technical envelope to verify that the tenderers comply with the qualitative
requirements and technical specifications set out in the procurement documents. Only those
bids that meet these minimum standards proceed to the next stage, where the financial
envelope is opened and assessed.

This sequential evaluation process is designed to prevent undue influence of pricing
considerations on the technical assessment. It ensures that contracting authorities do not
favour bids with lower prices at the expense of quality, nor allow knowledge of pricing to
distort the technical scoring process. By clearly separating the technical and financial



evaluations, the two envelope system reinforces the integrity of the procurement process and
reduces the risk of arbitrary decision making or manipulation. It supports the EU’s overarching
objectives of securing value for money, ensuring legal certainty, and fostering trust in public
procurement.

Cutting red tape
Supplementing the bid

In case C-336/12, Manova, the EU Court has stated that "a contracting authority may request
the correction or amplification of details of such an application, on a limited and specific basis,
so long as that request relates to particulars or information, such as a published balance sheet,
which can be objectively shown to pre-date the deadline for applying to take part in the
tendering procedure concerned" (paragraph 39 of the judgment).

We believe that the perspective expressed by the EU Court in the Manova case should be
formulated into a general rule in the procurement directives (which it is not today), thereby
allowing for the supplementation of a bid that shows deficiencies in relation to the
requirements of a specific procurement, when it does not involve changing the offer as such.

Such an arrangement could, for example, allow for the completion of bids that lack the
requested copies of certificates, accreditation documents, reference forms, documentation
related to requirements for economic and financial standing, etc. This could lead to a
significant increase in the number of qualified bidders in public procurements compared to
having to reject bids on formal grounds when these shortcomings do not relate to the bidder's
actual capability or the quality of the bid. This would also benefit SMEs.

Considering the principle of equal treatment, the ultimate limit for permissible clarifications
and supplements should be ensuring that a tenderer does not effectively submit a new bid.
For example, it should be acceptable to clarify details about deliverables. Similarly, it should
be permissible to provide supplementary contact details for reference projects initially
described in the tender, even if such information was omitted initially. The same applies to
changing a contact person for a reference if the previously named individual has left their
position or is unavailable due to illness.

To avoid favouritism towards tenderers, all clarifications and supplements should be
documented by contracting authorities to allow competing tenderers to verify their legality.

References

Under the current directive, references relating to services are limited to the past three years,
but older references may be considered in specific cases where necessary to ensure sufficient
competition. For works, references up to five years old are permitted. This distinction is
unjustified. EFCA therefore recommends either removing all time restrictions on references
or, as a minimum, aligning the reference period for services with that for works by allowing
references up to five years old — particularly for intellectual services, where relevant
experience may span longer timeframes.



European Single Procurement Document

The original idea of the European Single Procurement Document (ESPD) as a kind of 'European
Passport' for companies has not materialised. Many tenderers instead perceive the ESPD as a
burdensome and complex documentation requirement that is both time-consuming and
difficult to complete. It is therefore necessary to reconsider whether the ESPD is fit for
purpose, or whether alternative solutions should be explored.

Opportunities for collaboration in consortia

SMEs often find it difficult to participate in large tenders independently. On the one hand, the
procurement rules and practices support the possibility of submitting a joint bid via a
consortium. On the other hand, in the competition rules the approach to consortia is
significantly more restrictive. Unfortunately, this creates a high degree of ambiguity,
uncertainty and risk for companies. The consequence is that many companies are reluctant to
engage in consortia. This can lead to less effective competition and inhibit innovation, which
is not in the interests of companies, contracting entities or society. Hence, the current
restrictive approach of competition authorities should be changed to better support
opportunities for consortia in public procurement.

Market dialogue and negotiation

Negotiations should be allowed for improving the dialogue between the supplier and the
contracting authority. Therefore, the competitive procedure with negotiation and competitive
dialogue should always be allowed and have the same status as open and restricted
procedures. These procedures are designed in a way that competition is fully secured and
therefore no exception is required. This will enable contracting authorities to better leverage
the know-how in the sector for intellectual services. Moreover, it is essential to ensure that
the consultant receives compensation, as these procedures are expensive, because without
adequate compensation for participation the consultant's motivation to engage in these
procedures would diminish.

Market dialogue should also be promoted in the form of requests for information and through
external referrals. It is an excellent way to create trust and understanding between the parties
regarding collaboration and compensation models, as well as the iterative work process that
is often needed to achieve innovative solutions.

Digitalisation

As the European Court of Auditors special report Public procurement in the EU (28:2023)
highlights, the 2014 reform of the EU legal framework on public procurement was intended
to simplify and modernise procurement, including through digitalisation, but has failed to
deliver key objectives — and continues to impose heavy administrative burdens that may
hinder innovation. The current system primarily digitised analogue processes rather than
redesigning procurement practices for the digital age. Although electronic procurement was



expected to simplify processes, this has not been fully achieved due to several inherent
limitations in the existing framework.

EFCA urges the Commission to find a better way to make procurement systems work together
with other administrative systems and data sources on both national and EU level. To gain the
full potential of new digital tools, one should rethink how the legislation can support
digitalisation with a view to streamlining the process and thereby gaining more quality whilst
reducing the administrative burden.

Adopt a Digital-First Legal Framework

EU policymakers must take a clean slate approach, redesigning procurement systems based
on contemporary digital capabilities—not on outdated procedural assumptions. The core
question should be: If we were to design EU procurement today, how would we build it from
the ground up?

Transition from notification-based to transaction-based systems

There are international examples that have implemented transaction-based procurement
systems which automatically capture data. This is more efficient than relying on manual
notices and should be considered. This combined with regulating procurement platforms on
the EU level would entail standardised data capture and seamless data flow.

Integrate procurement into broader public administration

Public procurement should not exist in isolation. It must be integrated with other
administrative and digital ecosystems to enhance efficiency. The Interoperable Europe Act
offers a promising model for cross-border integration. Without structural reform, improved
data alone will not lead to better decisions. The EU needs a procurement regime that reflects
the digital realities of 2025 and beyond, not the procedural constraints of 2014.

Intellectual Property Rights

While Intellectual Property Rights (IPR) are primarily contractual issues rather than matters
for the procurement legislation, their importance warrants attention, e.g. for the
competitiveness of the European union and therefore must be addressed.

It is very common that the contracting authority stipulates exclusive rights or ownership of
the assignment deliverables which risks leading to:

e potential tenderers refraining from submitting bids,

e the service providers being prevented from delivering the best solutions in
the project, and

e development and efficient use of resources being hindered.

A recurring problem encountered by the consultancy sector is that procurement documents
include unnecessarily extensive acquisition of rights, unrelated to the purpose or needs of the
contracting authority. This results in valuable intellectual property being taken over by public



entities that lack the competence, interest, or ability to utilise such rights through further
development or commercialisation. In addition, this requires deferring these obligations to
subcontractors, which are often SMEs.

Locking knowledge into projects is not the way forward for intellectual services. Instead, we
need conditions that enable and reward investment and commitment to development and
innovation. This provides the most beneficial conditions for society and innovation, to the
benefit of all actors. The contracting authority should use the deliverables as intended while
the consultant can use the experience as a basis for further business and technical
development.

Consulting firms continuously build up knowledge and experience from their assignments.
This knowledge then forms the foundation for future work. A key reason why clients hire
consultants is precisely because they want access to the consultant’s expertise and
experience. If the client chooses to claim exclusive rights or ownership to the deliverables, the
consultant cannot reuse this experience in future projects, which directly inhibits the
development of new technologies, processes, and services.

This type of requirement also risks driving up costs unnecessarily, as consultants are forced to
constantly reinvent solutions if they are not allowed to reuse previous materials and solutions.
Ultimately, it is the clients who bear the costs of this repeated rework.

Clients insisting on extensive acquisition of rights dampens both competition and the
potential to access the market’s best solutions — after all, why would anyone want to give up
these rights just to have them used in one single project? A consultant investing in service
development and new technical solutions is unlikely to risk future business opportunities and
hard-earned investments in projects where the client demands exclusive or full ownership of
part or all the deliverables.

The consultant who is awarded the contract may also be forced to choose an inferior solution
just to avoid giving away something developed over years of investment in a single project.
Such contract conditions can ultimately prevent the consultant from delivering the best
solution to the client, both in terms of quality and costs.

In effect, this kind of acquisition of rights risks undermining companies lacking the expertise
to fully assess the implications of transferring Intellectual Property Rights. Meanwhile, firms
that understand the consequences may choose not to bid or opt not to use the tools and
technical solutions available to them. The result is that the contracting authority misses out
on the most relevant tools and solutions that could lead to better project outcomes.

For further information please contact Mihai Barcanescu, EFCA Policy Manager
(mbarcanescu@efca.be).
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